
Ukraine

Resolution No. 482: Should it Stay
or Should it Go?

In the face of growing discontent and confusion,

the National Bank of Ukraine (the"NBU") has is-

sued a series of interpretative letters (the “Let-

ters”) attempting to clarify its position with regard

to the application of Resolution No. 482, a contro-

versial NBU enactment regulating foreign invest-

ment and the repatriation of profits, income and

other funds obtained from investment activities in

Ukraine (“Resolution No. 482"). The Letters have

been issued in response to various appeals from

foreign investors, Ukrainian banks, and the Ukrai-

nian business community, including a dispute

brought by a foreign investor in a Ukrainian court.

The Letters seem to suggest that the NBU may be

prepared to compromise on some provisions of

Resolution No. 482, however, the extent of such

compromise remains unclear.

Resolution No. 482 was adopted by the NBU

on October 14, 2004, and took effect on Novem-

ber 12, 2004 (see the December 27,2004 issue

of the CIS & Central Europe Legal Newswire

for a more detailed discussion of Resolution

No. 482). In brief, under Resolution No. 482 all

foreign investors must open investment accounts

in both foreign currency and in Ukrainian Hryvnia

with a Ukrainian bank. Any funds transferred into

or out of Ukraine in connection with a foreign

investment must be channeled through these in-

vestment accounts. For example, under Resolu-

tion No. 482, a settlement for a sale of Ukrainian

shares between a resident and a non-resident

(or between two nonresidents) must be made

in Hryvnia in Ukraine. Similarly, dividends paid by

a Ukrainian company to a foreign shareholder

must be paid in Hryvnia to the foreign share-

holder’s Hryvnia bank account before being con-

verted into foreign currency and transferred

abroad. Thus, the new rules expose foreign inves-

tors to economic risks associated with currency

conversion (e.g., when converting Hryvnia re-

ceived as profit from a foreign investment into

foreign currency for transfer abroad). Moreover,

foreign investors must also now contend with

the administrative issues involved in opening in-

vestment accounts with a Ukrainian bank.

The burdensome consequences of Resolution

No. 482 have provoked heated discussion among

foreign investors, Ukrainian banks and the Ukrai-

nian business community. Some banks and busi-

nesses have argued that Resolution No. 482

contradicts Ukrainian laws on foreign investments

and exchange controls, and have called upon

the NBU either to cancel Resolution No. 482 or,

at a minimum, to amend it to bring it into compli-

ance with such laws. In addition, a foreign investor

disputed Resolution No. 482 in a Ukrainian court,

causing its temporary suspension in accordance

with Ukrainian procedural rules. Following the judi-

cial suspension, some Ukrainian banks announ-

ced that they would service transactions settled

in violation of Resolution No. 482.

In response to the judicial proceedings as well

as the general outcry and confusion, the NBU has

issued a series of Letters over the past month.

In a Letter dated February 16, the NBU outlined pro-

posed amendments to Resolution No. 482 and also

invited the banking community to submit relevant

proposals. Generally, if adopted, the NBU’s pro-

posed amendments would slightly relax the rules

regulating foreign cash investments and related

settlements (for example, to allow capital contribu-

tions in hard currency). In a Letter dated February

17, the NBU informed banks that the claim filed by

the foreign investor had been rejected by the court,

and as a result, Resolution No. 482 was reinstated

and continues to remain in force.

It remains to be seen how the NBU will respond to

the discontent expressed by the Ukrainian busi-

ness community over Resolution No. 482: either

by canceling Resolution No. 482 altogether, or by

amending it to slightly relax the current stringent

requirements. Generally, the NBU seems to be

quite supportive of the objectives behind Resolu-

tion No. 482, and has referred approvingly to simi-

lar investment regimes in other countries.

Y. Deyneko, Chadbourne & Parke LLP

Ukrainian Companies Required to Confirm
Registration Details

2004 witnessed several significant changes to

Ukrainian company law that will continue to affect

businesses in 2005. One such change imposes

a duty on every Ukrainian company to confirm its
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registration information with the company regis-

tration authority (the “Registrar”).

Law of Ukraine No. 755-IV “On the State Registration

of Legal Entities and Individuals Acting as Private

Entrepreneurs,” which took effect on July 1, 2004

(the “Registration Law”), requires all companies to

confirm or update their registration information an-

nually. Based on the date of their initial registra-

tion, many companies will be required to comply

with the Registration Law for the first time in 2005.

Under the Registration Law, within one month of

each annual anniversary of its registration, a com-

pany must provide a standard form confirming or,

as the case may be, updating the information

about the company filed with the State Register

of Legal Entities (the “Register”) to the Registrar.

If the company fails to submit this form in a timely

manner, the Registrar will send a reminder to

the company. If the company fails to respond

to the reminder within one month or the reminder

is returned undelivered, the Registrar will then

make an entry in the Register indicating either

the company’s failure to confirm its registration in-

formation or its absence at its registered address,

as the case may be.

The information to be confirmed includes, in par-

ticular, the company’s name, organizational form

and shareholders, branches and representative

offices, primary activities and location, as well

as the individuals authorized to conclude legal

transactions (i.e., to sign contracts) on behalf of

the company without a power of attorney, and any

restrictions on the powers of authorized persons

to act for the company.

Ukrainian companies should review their records

to ensure compliance, as many will be affected by

this requirement for the first time in 2005.

V. Fedichin, Chadbourne & Parke LLP

Belarus

Priority for Debt Repayment Changed

On October 20, 2004, Belarusian President Ale-

xander Lukashenko issued Decree No. 10 (“De-

cree No. 10"), which alters the priority for applying

payments to various components of outstanding

debt. Under the previous system, established in

the Civil Code and following custom, if a payment

was not sufficient to cover the entire amount due,

the amount received was applied first to the credi-

tor’s expenses arising from the receipt of pay-

ment, and then for penalty interest amounts and

default fees, and lastly to the principal and regular

interest amounts. Decree No. 10 switches the or-

der of the last two categories, so that now a pay-

ment against debt is first applied to the creditor’s

expenses to receive the payment, and then sec-

ondly to the main debt and interest owed, and

lastly to default fees and penalty interest amounts.

The new order of priority is aimed at protecting

the interests of the debtor and improving the mech-

anism for paying back delinquent loans. It is in-

tended to benefit both debtors and creditors, by al-

lowing debtors to save on expenses arising from

credit agreements and creditors to get their money

returned faster. However, in fact it is likely to lead

to decreased debtor discipline. When a payment

is late, additional interest and default fees are fre-

quently imposed (if stipulated by the agreement

or legislation). A debtor may decide to repay only

the amount of the principal, at which point the pen-

alty interest ceases to accrue, and then choose not

to make any further debt payments without any risk

that the amount of the debt will increase.

In fact, Decree No. 10 legalizes recent court prac-

tice. Although the Civil Code nominally regulated

the priority in which debt payments were applied,

in reality courts followed their own internal regula-

tions which recommended that the amounts ap-

plied to interest payments before repayment of

the loan principal be interpreted to apply to the basic

interest accrued on the loan. Moreover, previously

this order could be modified by an agreement be-

tween the parties to the loan agreement. Now,

the priority established in Decree No. 10 is man-

datory, i.e., not able to be modified by an agree-

ment between the parties, and is applied regard-

less of the law governing the loan agreement

Formally, the present situation represents a con-

flict of norms. Belarusian legislation allows the com-

parative weighting of legal force (precedence) at-
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