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Draft Environmental Code:
Review of the Norms Governing
Environmental Protection during Subsoil
Use Operations
K.V. Mukasheva, Senior Attorney, Legal Firm Denton WildeSapte

There is no doubt that the Environmental Law

norms need improvement. However, the review

of the Draft Environmental Code (hereinafter

“the Draft”) raises some legal questions, primarily

about the alignment of the Draft and the legislative

acts provisions that govern the use of specific na-

tural resources, such as land, water, subsoil etc.

Thus, Clause 4, Article 2 of the Draft states that

“the issues of protection and use of land, subsoil,

water, ambient air, forests and other vegetation,

fauna, environmental features that have a spe-

cial environmental, scientific or cultural value, as

well as of specially protected natural areas shall be

regulated, to the extent they are not regulated

by this Code, by relevant legislative and other

regulatory legal acts of the Republic of Kazakh-

stan”. It follows, therefore, that if the Draft Environ-

mental Code is ratified as it stands now, its norms

will prevail over the Land and Water Codes,

the Law on Subsoil and Subsoil Use and the Law

on Petroleum, not only in terms of the environ-

mental protection but in the area of the relevant

natural resources use too. Priority of the Environ-

mental Code norms over the Land Code norms is

also explicitly locked in a paragraph of Article 506

of the Draft whereby “the normative legislative

acts governing the land relations passed be-

fore the Code comes into effect shall be used

to the extent they do not contradict the Code”.

As for the norms of the land laws, priority of

the Environmental Code in case of a conflict be-

tween the two is obvious due to the normative leg-

islative acts hierarchy established by Article 4

of the Law on the Normative Legislative Acts.

Certain norms of the Draft run contrary to the cur-

rent Law governing the nature use relations.

Thus, Clause 1, Article 20 of the Draft states that

“the right to use natural resources shall be

granted to individuals and legal entities by local

executive bodies in coordination with autho-

rized bodies in the field of use and protection

of any particular kind of natural resource, or

the Government of the Republic of Kazakh-

stan, in accordance with the legislative acts on

protection and use of any particular kind of natural

resource”. Clause 2, Article 23 of the Draft also

states that “the nature use right shall be granted on

the basis of an agreement (contract) finalized

with the local executive body or the Govern-

ment of the Republic of Kazakhstan”. How-

ever, the current Law provides that a subsoil use

contract should be finalized with a competent

body except for a contract for common natural re-

sources exploration, production and combined

exploration and production (Article 8 of the Law

on Subsoil and Subsoil Use; Article 6 of the Law

on Petroleum). Clause 5, Article 23 of the Draft im-

poses a total ban on any nature use right transfer

(“It shall be prohibited to transfer the nature use

right from a nature user to another entity in any

form”). Per Clause 1 of the above Article, “the right

to nature use shall occur only when it is granted

directly by the Government or transferred un-

der a universal legal succession procedure

in accordance with the civil law”. The above refer-

enced norms contradict the subsoil use laws that

grant nature users the right to transfer the nature

use right subject to the competent body’s concur-

rence (Sub-Clause 6, Article 62, Clause 1, Article

14 of the Law on Subsoil and Subsoil Use; Clause

1, Article 53 of the Law on Petroleum). Article 5 of

the Law on Subsoil and Subsoil Use states that

“unless otherwise provided in the contract, mine-

ral raw materials belong to the subsoil user by vir-

tue of the property right (to a RK state-owned

company – by virtue of the assets management

or operation right). Clause 5, Article 20 of the Draft

imperatively assigns to the nature user the pro-



perty right to ”the natural raw materials extracted

from the environment".

In essence, the Draft Environmental Code pur-

ports to set up a certain Natural Resources Legis-

lative Base since it governs not only the environ-

mental protection relations and rational use of

natural resources, but also the relations stemming

from their use. It also sets the Environmental

Code’s priority over other legislative acts govern-

ing the nature use relations, including the Codes.

Article 199 of the Draft states that the persons en-

gaged in environmentally hazardous types of

business activities shall be subject to compulsory

insurance. Apart from the definition of the “envi-

ronmentally hazardous type of business activity”,

the Draft also defines “the environmentally haz-

ardous type of activity”, “environmentally hazard-

ous activity” (Article 8 of the Draft), and with re-

gards to crude oil operations - “the environmen-

tally hazardous types of work” (Article 356 of the

Draft). There is no direct evidence to suggest that

the environmentally hazardous types of work are

bracketed with the environmentally hazardous

types of business activity, since given the defini-

tion of the latter, they should include only such

types of activities that the Draft directly subsumes

under this category, or the ones included in list

thereof approved by the Government.

Crude oil operations are not on the list of the envi-

ronmentally hazardous types of business activi-

ties approved by the RK Government’s Decree

#19 dated January 8, 2004. The List, among other

things, includes only the layout, construction

and upgrade of the plants, structures and opera-

tion of other facilities within the State Reserve

Zone in the north Caspian Sea (Clause 11).

Article 55 of the Law on Petroleum provides com-

pulsory insurance of liabilities of the contractors

engaged in the crude oil operations that covers

environmental pollution and damage to third par-

ties. However, the Draft stipulates compulsory in-

surance that does not cover just any damage

to the environment and/or individuals and legal

entities, but rather cases of environmental emer-

gencies or damage to the life, health and/or as-

sets of individuals and legal entities brought about

by an environmental emergency.

An environmentally hazardous type of business

activity, as implied by its definition, includes not

only business activity proper, but also other activi-

ties of individuals and/or legal entities that result

or may result in an environmental emergency.

Any reference to a business activity in the above

context is generally superfluous and incorrect.

Chapter 41 of the Draft outlines environmental

requirements to the subsoil use. Article 354 of

the Draft states that a favorable conclusion of en-

vironmental, and sanitation and epidemiological

expert studies, as well as a nature use permit is-

sued on the basis of the above, shall form the ba-

sis for the nature use operations. Appropriate

environmental requirements make an integral part

of the subsoil use contracts.

Article 355 of the Draft is called General Environ-

mental Requirements to Subsoil Use. It sets forth

a general requirement to comply with the environ-

mental law at all stages of subsoil use (Clause 1),

and the principal environmental requirements,

that again include the requirement to use the sub-

soil as per the requirements of the RK environ-

mental law (Sub-Clause 1, Clause 2), compliance

with the environmental requirements during the in-

dustrial and domestic waste storage and disposal

(Sub-Clause 10, Clause 2), and other require-

ments that are, from our perspective, not univer-

sally applicable; i.e. conservation of the land sur-

face through special field development methods

during open-cast mining (Sub-Clause 3, Clause 2).

The Draft norms unduly often mention the envi-

ronmental requirements needed to comply with

the environmental law (environmental guidelines).

Article 356 of the Draft lists environmental require-

ments to the subsoil use operations that is, first,

not exhaustive, and, second, applies exclusively

to oil and gas production. The Draft has no spe-

cific environmental requirements to the solid mine-

rals exploration or production.

A special chapter (46) of the Draft is dedicated

to the mandatory requirements of the crude oil

operations in the state reserve zone in the north

part of the Kazakh Sector of the Caspian Sea.

The Government sets the boundaries of the re-

serve zone in keeping with the law on the specially

protected nature reserves. Article 399 of the Draft

provides for marking out special sites within

the reserve zone, where, alongside general re-

strictions, special temporary restrictions will affect

certain crude oil operations, or even total bans will

be imposed on all activities. Clause 2 of the above

Article lists restrictions of specific operations or

acts (e.g. aircraft flights at an altitude less than 1 km)

in the specific areas of the reserve zone. These

restrictions will remain in force until special nor-

mative acts based on the scientific justification

of the zones come into effect. Apart from the north

part of the Kazakh Sector in the Caspian Sea,
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the Draft also looks at a water protection zone

along the Caspian Sea shore, nature protection

zone and protection areas around the seawater re-

gions used by the population.

Moreover, apart from the general environmental

requirements to all crude oil operations (that are

evidently undertaken in the north Caspian Sea,

hence, “all” refers to specific types of crude oil ope-

rations), Article 46 of the Draft details environ-

mental requirements to its specific types (e.g.

logging – Article 405 of the Draft; environmental

restrictions imposed on wildcat appraisal drilling

and production – Article 406 of the Draft etc.).

We believe that the Draft as a whole needs some

serious fine-tuning. First of all, its internal discon-

nects should be addressed. Thus, Clause 4, Arti-

cle 156 of the Draft states that it is the RK Govern-

ment that establishes the environmental audit

procedures. However, per Article 168 of the Draft,

audit standards that include, among others,

the audit procedures, shall be approved at the Re-

public Chamber of Auditors conference, and by

the authorized Government body. Article 17 of

the Draft sets the rights and obligations of the lo-

cal government bodies, while Article 48 outlines

their purview. We believe, however, that in the ab-

sence of the law on local government bodies,

it is impossible to determine either their rights

and obligations, or their purview, considering that

the Draft invests these bodies with the rights that

are outside their environmental functions. To be

more specific, Article 17 of the Draft states that

the local government bodies have the right “to to-

tally dispose of the land parcels and common use

facilities that have been either transferred to or

purchased by them (sell, let, outsource for mana-

gement etc.)”. They are authorized “to set a fee for

using common grounds and facilities”. The local

government bodies must also “have a right

of priority to use the nature resources lo-

cated in their area, and must align such use

with other legal entities and individuals”. In addi-

tion, the wording of these norms needs major im-

provements.

It would also make sense to incorporate into

the economic mechanisms of environmental pro-

tection (Section V of the Draft) the formation of

an Environmental Government Fund consolidat-

ing all environmental assessments (reinstate

the Nature Protection Funds). To maintain a ba-

lance between the public’s environmental and

economic interests, it is recommended to review

environmental assessments and natural resour-

ces use fees.

Article 439 of the Draft is a verbatim of an interna-

tional Convention which is not appropriate, from

our perspective.

Some definitions of the key concepts used in

the Draft are not very good. For example, we dis-

agree with the definition of industrial and domestic

waste. Article 8 of the Draft states that “industrial

and domestic wastes (wastes) mean any sub-

stances, materials, and objects in any aggrega-

tive state formed as a result of anthropogenic

activities, which are not subject to further use in

the place of their formation, of which the owner is

getting rid, intends to get rid of, or must get rid of”.

For example, manufactured products may be cate-

gorized as waste since they are formed as a result

of anthropogenic activities, are not subject to fur-

ther use in the place of their formation, and their

owner intends to get rid of them.

Article 155 of the Draft lists the reasons justifying

a mandatory environmental audit (i.e. damage

caused to the environment and/or health of

the people, re-structuring of a legal entity, bank-

ruptcy of legal entities in charge of strategic,

trans-border and environmentally hazardous fa-

cilities). However, Clause 5, Article 170 states that

“generally, a repeat mandatory environmental

audit of an audit entity is conducted no earlier than

3 years following the previous audit, provided

that over the expired period there have been no

major modifications of the company’s technolo-

gies, or changes in the nature of its environmental

impact”.

One can’t help noting that the Draft includes a va-

riety of technical norms; some of its provisions are

not of a legislative, but rather of an information

and recommendation nature. Thus, per Clause 4,

Article 406 of the Draft, it is not recommended

to penetrate the pre-salt pay zone or test wells

with potentially extreme pressure or high H2S con-

tent in harsh ice conditions in the sea. �
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