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Under the provisions of Article 24 of the Constitu-

tion of the Republic of Kazakhstan (ROK), every-

one shall have the right to freedom of labor,

and the free choice of occupation and profession

and everyone shall have the right to safe and hy-

gienic working conditions, to just remuneration

for labor without any discrimination, and to social

protection against unemployment. In other words,

as provided for under the ROK Constitution, every-

one can exercise their rights in different forms as

hired labor, individual enterprise, or government

service, as long as the free choice of a given type

of occupation and profession is exercised on the ba-

sis of the individual citizen’s free expression of will.

Legal employment relations, which arise in the

course of the citizens’ exercise of their constitu-

tional right to free labor in the ROK, are regulated

by the ROK Law “On Labor in the Republic of Ka-

zakhstan” (hereinafter the “Labor Law”) put into

effect on 1 January 2000 as subsequently changed

and amended on 27 December 2004.

Apart from the ROK Labor Law, employment rela-

tions concerning various categories of persons

are regulated by special legislative acts or in par-

ticular by the ROK Laws “On Government Ser-

vice,” “On Internal Affairs Agencies,” “On Public

Prosecutions,” and others.

The development of market relations and the on-

going economic and social transformation in

the country have all led to changes in labor rela-

tions.

In his recent nationwide address to the people

of Kazakhstan, President Nursultan Nazar-

bayev stated the need this year to pass a new

Labor Code whose underlying concept should

be in full accord with all international stan-

dards and requirements of the International

Labor Organization and the World Trade Or-

ganization.

The legislative branch of the government is now

working in that direction. A new draft Labor Code

is in the nation’s Parliament.

In the ROK, labor disputes may be resolved either

by a conciliation commission through an out-of-

court procedure or directly in a court of law.

In order to promote a uniform application of legis-

lative provisions involving the review and resolu-

tion of labor disputes by the courts, the Supreme

Court of the ROK passed Regulatory Resolution

No.9 “Concerning Some Issues of the Application

by the Courts of Legislation in the Settling of La-

bor Disputes” dated 23 December 2003.

The overwhelming majority of labor disputes con-

cern the grounds and procedures involved in the ter-

mination of individual employment agreements.

The grounds for termination or cancellation of an in-

dividual employment agreement are laid down

in Article 25 of the ROK Labor Law. For instance,

an individual employment agreement may be ter-

minated on the following grounds: upon the expi-

ration of the term of the agreement; for reasons

beyond the parties control; by mutual agreement

of the parties; on the initiative of one of the parties

involved; and on other legal grounds as laid down

in the legislation.

Where an individual employment agreement

(contract) is made for an indefinite term, it can-

not be terminated without giving the specific

reasons for termination.

This was the case with Ms. Doris Louise Bradbury

who filed a lawsuit against the benevolent society

Soros Foundation Kazakhstan seeking reinstate-

ment in employment, payment of back wages dur-

ing the time of forced absence from work, and

compensation for moral damage.

Ms. Bradbury was appointed executive director

of the Soros Foundation Kazakhstan by Mr. Aryeh
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Neier, president of the benevolent trust Open Soci-

ety Institute that had established the Soros Foun-

dation Kazakhstan. However, the individual em-

ployment agreement between the Soros Founda-

tion Kazakhstan and Ms. Bradbury failed to meet

the established form requirements. According to Ar-

ticle 12 of the ROK Labor Law, in the absence of

an individual employment agreement or in the event

that the employer fails to properly implement an in-

dividual employment agreement, the agreement

becomes effective on the date of the employee’s

actual admission to work. Doris Bradbury started

work on 01.07.2002, and thus, making her individual

employment agreement effective on 01.07.2002.

Moreover, on the founder’s decision she actually

was admitted to work for an indefinite term.

Some five months after her admission to the office

of executive director, she received a termination

notice. The Soros Foundation Kazakhstan Direc-

tors actually endorsed their decision to dismiss

Ms. Bradbury during a general meeting of the Foun-

dation’s employees, in the course of which she

was accused of committing some negative ac-

tions. Consequently, Soros Foundation Kazakh-

stan dismissed Ms.Bradbury without lawful rea-

sons, and as a result, committed a substantial

violation of her employment rights.

Almaly District Court of the City of Almaty made

a decision, which was later upheld by the Almaty

City Court’s Appellate Review Panel, to sustain

Ms. Bradbury’s claim, and she was reinstated

in her former position of the Soros Foundation

Kazakhstan executive director with the payment

of back wages of 3,101,252 Tenge and compen-

sation for moral damage.

An individual employment agreement may be

terminated on the initiative of any one of the par-

ties involved, provided, however, that the termi-

nating party gives the other party a notice in writ-

ing within the time stipulated by the individual

employment agreement concerned. The notice

should be given by one party to the other at least

one month prior to the termination of the em-

ployment agreement.

However, this legal requirement is not always res-

pected. Mr. A.T. Nogaibaev filed a lawsuit against

the state-owned company AlmatyGorNPCzem

seeking reinstatement in employment, payment of

back wages, and compensation for moral damage

on the grounds that on 27.11.2000, he was hired

as deputy director for AlmatyGorNPCzem. The com-

pany signed an individual employment agreement

with him on 03.01.2001. However, by a manage-

ment order dated 05.07.2004, Mr. Nogaibaev was

dismissed from employment on the grounds of

personnel reductions.

In its review of the case, the trial court established

that the respondent had committed several

breaches of the existing labor legislation. More

specifically, in breach of the provisions of Article

25 of the Labor Law, the claimant was unaware

of the management order concerning the planned

personnel reductions. A protocol confirming

the claimant’s refusal to accept a copy of that

management order was made in breach of the es-

tablished one-month time limit. That amounts to

a breach by the respondent of the provisions of

Article 27.1, ROK Labor Law, which lays down

specific dismissal procedures.

Almaly District Court of the City of Almaty made

a decision to sustain the claimant’s petition; that

decision was later upheld by the Almaty City

Court’s Appellate Review Panel.

In the case where an individual employment

agreement is terminated upon the expiration

of the term of the agreement, a notice is re-

quired to be given to the employee concerned.

Ms. Z.H. Syzdykova filed a lawsuit against the com-

pany Ishikawajima Harima Heavy Industries seeking

reinstatement in employment, payment of back

wages during the time of forced absence from work,

and compensation for moral damage on the basis

of the claim that according to the work contract

dated 29.06.1998 she had been offered the posi-

tion of the manager’s translator-secretary for a pe-

riod of three years. Changes made to her employ-

ment contract at a later date reduced the term of

the contract making it last through 31.10.2000.

Following the expiration of the aforementioned

contract, she continued to work for that company.

On these grounds she felt that the term of her con-

tract had become indefinite, and her dismissal

from work on 03.04.2004 was unlawful.

Ms. Syzdykova’s claim was rejected by the deci-

sion of the Eastern Kazakhstan Oblast Court

dated 23.12.2004; that decision was later upheld

by the ROK Supreme Court’s Civil Cases Review

Panel in a ruling made on 15.02.2005. The deci-

sion was based on the fact that the individual em-

ployment agreement had been concluded for

a fixed term lasting through 31.03.2003 and was

terminated upon the expiration of that term as per

the agreement. The company’s failure to advise

her of the management’s order concerning the ter-

mination of employment relations was not consid-

ered a major breach of the law given that she was

familiar with the conditions of her employment
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contract. Furthermore, under the provisions of Ar-

ticle 25.1 of the ROK Labor Law addressing

the termination of individual employment agree-

ments, no advance notice is required to be given

to the employee concerned in such a case.

No advance notice is required either in the event

of an employee’s dismissal on the grounds stipu-

lated in sub-paragraphs 9-12 of Article 26 of the ROK

Labor Law in the following cases: commitment by

an employee of a single gross violation of his/her

work duties; commitment of guilty actions by an em-

ployee directly involved in the handling of cash

valuables or valuable merchandise; commitment

of amoral offense by an employee performing edu-

cational functions; and disclosure of information

constituting state, official, commercial, or other

secrets protected by law.

Before the introduction of changes and amend-

ments to Article 10.1, the ROK Labor Law had

provided for the following three types of individual

employment agreements: the indefinite-term agree-

ment, the fixed-term agreement, and the agree-

ment made for a time required to perform a spe-

cific job or for a time required to replace a tempo-

rarily absent employee.

The ROK Law dated 23.12.2004 made sub-

stantial changes to the above referenced Arti-

cle, and as a result, an individual employment

agreement may now be concluded for a defi-

nite period of not less than one year.

In the event that an additional similar contract

is concluded with the concerned employee,

the contract shall be considered to have been

concluded for an indefinite term.

In connection with this amendment, a practical issue

emerged, namely, as to what to do in cases where

employment contracts with a given worker has been

concluded twice for a fixed term, with the second

term ending after the introduction of the above refe-

renced changes in Article 10 of the ROK Labor Law.

In such a case, the question arises whether the em-

ployer may dismiss the concerned employee upon

the expiration of the second term of the agreement

or should the contract be considered as having

been extended for an indefinite term.

In a specific case reviewed by the ROK Su-

preme Court’s Supervisory Appellate Review

Panel, it was ruled that the amendments made

to Article 10 of the Labor Law shall apply to in-

dividual employment agreements made after

the said amendments’ introduction and enter-

ing into force (following their publication) on

7 January 2005.

Ms. A.A. Mukanova was dismissed under the pro-

visions of sub-paragraph 1 of paragraph 1 of Article

25 in the ROK Labor Law in connection with the ex-

piration of the term of her agreement. She filed

a lawsuit against Halyk Bank of Kazakhstan JSC

seeking reinstatement in employment, payment of

back wages during the time of forced absence from

work, and compensation for moral damage arguing

that pursuant to Article 10 of the ROK Labor Law,

the second individual employment agreement

should have been considered as being concluded

for an indefinite term, and she should not have

been dismissed from employment.

By its decision of 21.07.2005, Uralsk City Court

rejected Ms. Mukanova’s claim; that decision

was later upheld by the Western Kazakhstan

Oblast Court’s Civil Cases Review Panel in a ruling

made on 06.09.2005. In making its decision,

the Court stated that Ms. Mukanova’s fixed-term

employment agreement was made in 2004, while

the provisions of Article 10 of the ROK Labor Law

only applied to employment agreements made

subsequent to 07.01.2005.

In the meantime, in breach of the requirements

of sub-paragraph 2, of paragraph 1 of Article 10

in the ROK Labor Law, there have been cases

where employers have implemented individual

employment agreements (contracts) for a three-

month period.

In some cases, employees have been dismissed

from work by the employer’s order before the ex-

piration of the employment agreement term.

This act contravenes the provisions of Article 26

of the ROK Labor Law. In other cases employees

have been dismissed from work after the expira-

tion of the employment agreement term.

Mr. B.K. Kenzhaliev had worked as the director of

the state-owned Institute of Metallurgy and Mine-

ral Dressing since 12.10.1999. The last individual

employment agreement between Mr. Kenzhaliev

and the ROK Ministry of Education and Science was

made on 15.09.2003 to last through 01.03.2004.

By the respondent’s order, the claimant was

dismissed from employment on 02.03.2004.

In deciding to reinstate the claimant in his former

job, the court ruled quite correctly that the contract

could not be terminated after the expiration of that

fixed-term agreement, given that Mr. Kenzhaliev

continued to perform his work duties. Conse-

quently, the agreement should be considered

to have been extended for an indefinite term.

Moreover, according to Clause 6 of that individual

employment agreement dated 15.09.2003, if none
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of the parties notified the other party of the con-

tract termination one month prior to the expiration

of the term of the agreement, the contract was

considered to have been extended for an indefi-

nite term. The claimant was given no such ad-

vance notice.

In the event of change of proprietorship or re-

organization of a legal entity acting as em-

ployer, the employment relations shall con-

tinue unchanged.

Mr. N. Abuov, Mr. N. Keulimzhayev, and others

filed a lawsuit against the company Petro Kazakh-

stan Overseas Inc. seeking reinstatement in em-

ployment, payment of back wages during the time

of forced absence from work, and compensation

for moral damage arguing that they had per-

formed work as machine operators for Petro

Kazakhstan Overseas Inc. pursuant to their re-

spective work contracts. Upon the expiration of

the term of their first agreement, 01.01.2005,

they started to work on the basis of new con-

tracts that established a three-month probationary

period for them as new employees. Later, they were

all dismissed as having failed to pass the three-

month probation.

However, testifying before the court, the respon-

dents failed to produce any evidence to support

their contention that the claimants had found jobs

in another organization. In spite of that and in vio-

lation of the provisions of Article 24 of the ROK La-

bor Law, the claimants were dismissed from work.

The petitioners’ claim was sustained by the deci-

sion of Kyzylorda Oblast Court dated 06.07.2005;

that decision was later upheld by the ROK Su-

preme Court’s Civil Cases Review Panel in a ruling

made on 08.09.2005.

Some disputes have arisen in connection with

the observance of the provisions governing

job transfers.

All transfers to another job or all transfers to

another work location within a given organiza-

tion are only allowed following the employee’s

written consent with appropriate changes be-

ing made to the provisions of their respective

individual employment agreement.

Ms. A. Aidarova filed a lawsuit against the company

ZhaiykMunaiGas seeking reinstatement in employ-

ment and payment of back wages during the time

of forced absence from work arguing that prior

to 01.01.2004 ZhaiykMunaiGas had signed an indi-

vidual employment agreement with her whereby

she was appointed the head of the section. During

the period from 10.11.2003 through 10.12.2003,

she underwent medical treatment. During Ms. Aida-

rova’s illness, a certain Ms. A. Khalidullina was

appointed to fill her position. Ms. Aidarova filed

a request to be transferred to the position of petro-

leum production operator. However, on 19.12.2003,

the personnel director issued an order transferring

her to the position of research operator. In doing

so, management committed a breach of the re-

quirements of Article 17 of the Labor Law.

Ms. Aidarova’s subsequent court petition was re-

jected by the decision of Isatai District Court

(Atyrau Oblast); that decision was later upheld

by the Atyrau Oblast Court’s Appellate Review

Panel. In the subsequent supervisory judicial re-

view process, both lower courts’ decisions were

overturned by a higher judiciary authority and the

case was ordered for a retrial.

According to the provisions of Article 29 of

the Labor Law, a worker reinstated in employ-

ment following an unlawful termination of his/her

individual employment shall be entitled to the pay-

ment of average earnings for the entire period

of forced absence from work, but not for more

than for six months.

It should be noted that pursuant to the provisions

of Article 27 of the ROK Labor Law termination

of an individual employment agreement on the em-

ployer’s initiative shall not be allowed in the following

situations: during the worker’s temporary incapacity,

with the exception of incapacity periods of more than

two months; during the employee’s leave of absence

including child-care leave and leave without pay,

except for the cases of company liquidation and

cessation of business of the individual employer;

and with expectant mothers or persons raising a child

below eighteen months of age, with the exception

of cases provided for under sub-paragraphs 1, 5,

8-12, and 14 of Article 26, ROK Labor Law.

From 01.02.2002, Ms. Z.Z. Yergalieva had worked

for the company International Support Services

Limited. In due time, she was granted maternity

leave followed by additional child-care leave.

By a management order dated 01.06.2004,

the company’s workers employed at that facility

were discharged from employment due to the com-

pletion of the work. With her consent, the claimant

was transferred to another job until 31.12.2004.

On 31.12.2004, she was dismissed from work

upon the expiration of the term of the agreement.

Believing that the Company was still in business,

Ms. Yergalieva filed a lawsuit seeking reinstate-

ment in employment and payment of back wages.

By decision of Western Kazakhstan Oblast Court

dated 18.08.2005, Ms. Yergalieva’s claim was
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sustained in terms of the payment of back wages.

Given that the procedure and conditions govern-

ing the termination of her individual employment

agreement were laid down in her employment

agreement and were in conformity with the re-

quirements of sub-paragraph 1 of paragraph 1,

Article 25 of the ROK Labor Law, the court made

a reasoned decision not to sustain the part of

the claim seeking reinstatement in employment.

Pursuant to the ROK Law “On Labor Unions”

and the above-mentioned Regulatory Resolu-

tion of the ROK Supreme Court, on its initia-

tive, management (employer) may terminate

an employment contract with a worker who

is a union member only when approved by

the appropriate labor union committee, unless

otherwise provided for under the law.

By itself the absence of a labor union committee’s

decision at the time of termination of an individual

employment agreement is not considered to

be sufficient grounds for reinstatement in employ-

ment. Having established that the dismissal has

been made without the labor union committee’s

decision, the court should postpone its determi-

nation in the matter until the labor union commit-

tee makes its decision on the matter. Only then

the court will proceed with its consideration of

the case on its merits. The labor union com-

mittee’s approval is not required where an em-

ployee is not affiliated with the labor union opera-

ting in that organization, unless otherwise pro-

vided for under the respective collective bargain-

ing agreement. Elected union officials may not be

dismissed from employment on the manage-

ment’s (employer’s) initiative other than in the case

of liquidation of the organization concerned. Nor

can union officials be subjected to disciplinary

measures or transferred to another job without

the preliminary approval of the labor union

with which they are affiliated.

Issues have now been settled concerning termi-

nation of union members’ individual employment

agreements on the grounds stipulated in Article

26 of the Labor Law under the following sub-

paragraphs: 2) personnel reduction; 3) noncon-

formance to the skills or health requirements;

or 8) repeated failure to perform one’s work duties

without a valid reason. This means that in all

such cases, termination shall take into account

the reasoned opinion of the labor union com-

mittee.

The labor union committee’s opinion or ap-

proval, however, is not required in cases of

termination on other grounds.

Another issue of some concern in legal prac-

tice has been the matter concerning the legal

recourse time allowed for workers seeking re-

instatement in employment.

Previously under the provisions of Article 211 of

the Kazakh Soviet Socialist Republic’s Labor

Code, the legal recourse time limit equaled one

month. The present ROK Labor Law does not lay

down any specific time limits for judicial recourse.

Pursuant to paragraph 4 of Article 1 of the ROK

Civil Code, civil legislation provisions shall apply

to legal employment relations in cases where such

relations are not regulated specifically by labor law.

Consequently, legal employment relations shall

be subject to the three-year time limitation as pro-

vided for under paragraph 1, Article 178 of the ROK

Civil Code. The courts shall only apply the statute

of limitations where there is a specific request

to do so from a party to the dispute. The court may

extend the deadline for claims where it was missed

for a valid reason.

Even provided that the court finds a breach

of the workers’ employment rights, when

the legal recourse time is missed without

a valid reason, the court shall reject the peti-

tion on the grounds of failure to respect

the deadline, which in itself, is sufficient

grounds for rejecting a petition.

Pursuant to the amendments made to the ROK

Civil Procedure Code by the ROK Law dated

30 December 2005, labor disputes involving

an international or foreign-based organization

as a party to the dispute shall be resolved by

the district or municipal courts having jurisdic-

tion over the location of the respondent (legal

entity’s agency or the place of residence of

an individual being the respondent in the case).

In view of the above analysis of the court’s appli-

cation of some provisions of Kazakh Labor Law,

individual citizens are more frequently seeking

defense of their rights in a court of law with legal

recourse becoming an increasingly more reliable

and efficient form of protection of the Kazakh citi-

zens’ employment rights. This is because to seek

a legal redress of a labor grievance guarantees

a fast and proper resolution of a labor dispute, and

furthermore, provides for the restoration of the in-

fringed rights or interests not only of the wage and

salary earners but also of the employers them-

selves. The advantages of judicial protection are

rooted in the constitutional principles underlying

the organization and functioning of the judicial

branch and further in the judiciary’s independence

and courts’ impartiality towards the contestant

parties and other lawsuit participants. �
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