
tice is very limited (if any) (although the investors

have, of course, the opportunity to express their

view with regard to the individual draft laws

through the Kazakhstan Petroleum Association or

the Council of Foreign Investors under the RK

President). Today, in preparing the next changes

(additions) to the Subsoil and Petroleum Laws,

a scrupulous joint work could be very useful.

8. Conclusion.
The recently adopted Concept of the RK Legal

Policy provides for improvement of the current le-

gal rules though implementation of such mea-

sures as “... bridging the gaps in legal regulation

and its further detailing in the most important

spheres of public relations; continuing and ex-

panding the practice of scientific expertise of draft

laws...”; “...in order to improve the planning of

the lawmaking work, to implement a long-term

(3-year) planning”.

The Concept also notes that “the legislation on

the Government needs to be improved to en-

hance the effectiveness of its work and the re-

sponsibility for the decisions taken”.

I believe that with an effective implementation of

the above Concept provisions and subject to the re-

solution of the other existing problems of lawmak-

ing, the legal regulation of subsoil use operations

in Kazakhstan and, what is more important, the ge-

neral economic and legal regime, can be signifi-

cantly improved.

Ownership of the Oil and Gas Resources
in the Caspian Sea: Problems and Solutions
Prof. Dr. Kaj Hober, Partner Mannheimer Swartling Advokatbyra (Stockhohn),

Professor of East European Commercial Law (Uppsala University)

ARBITRATING THE CASPIAN SEA ISSUES

1. Introduction

A large portion of the oil and gas reserves in Cen-

tral Asia are believed to lie under the Caspian

Sea. The extent to which this belief is in fact true

remains to be established. For a number of rea-

sons, it is difficult to measure the true wealth of

the Caspian Sea. On the one hand, it would seem

that the littoral states typically have an interest

in exaggerating the potential of the Caspian Sea,

primarily with a view to maintaining its attractive-

ness to outside investment. On the other hand,

foreign oil companies interested in the oil and gas

resources in the Caspian Sea have a tendency

to downplay the potential, presumably in the hope

of being able to strike better deals. Even though

the Caspian oil reserves cannot match those

of Saudi Arabia or other states in the Persian Gulf

region, it is clear that Caspian oil has the potential

of playing an important role for future worldwide oil

supply and thus for oil prices. This is in short

the explanation why the question of the ownership

of the Caspian oil and gas resources, including

the right to license and tax their development

is being debated by the Caspian littoral states,

i.e. Russia, Kazakhstan, Iran, Azerbaijan and

Turkmenistan.

The legal status of the Caspian Sea became a po-

tential issue as the result of the dissolution

of the Soviet Union in 1991. Overnight the number

of foreign states around the Caspian Sea rose

from two – the Soviet Union and Iran – to five.

The issue de facto came onto the international

agenda in 1994 when the Russian Ministry of Fo-

reign Affairs sent a note to the British Embassy

in Moscow saying that the ownership of Caspian

resources remained to be settled, a statement

made in connection with an investment agree-

ment signed by the Azeri government and a Brit-

ish Petroleum led consortium.

During the last decade the debate has been going

on between the littoral states on ownership and

other issues. Even though some bilateral agree-
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ments have been signed – and in certain cases

also ratified – there is still a large number of issues

outstanding.

The dispute over the Caspian Sea concerns a mul-

titude of crucial issues, such as ownership and ex-

ploration rights, delimitation, fishing, navigation

as well as environmental and military security, and

raises many complicated issues of international

and municipal law, including state responsibility,

state succession, territorial sovereignty, environ-

mental law and the law of treaties. The difficulties

with many of the issues are compounded

by the almost complete lack of rules and guide-

lines to apply and/or follow. This in turn is partially

explained by the difficulties in charactering the Cas-

pian Sea as a sea or a lake. In the former case

the law of the sea would presumably be applica-

ble, which would facilitate a resolution of the vari-

ous issues. Today there would seem to be agree-

ment among many commentators that the Cas-

pian Sea is a sui generis case, requiring its own

approach and solution.

There would also seem to be agreement that

the two treaties which exist on the Caspian Sea –

the 1921 Treaty of Friendship between the USSR

and Iran, and the 1940 Treaty of Commerce and

Navigation, also between the USSR and Iran –

do not provide any guidance in this respect.

Given the legal vacuum surrounding the Caspian

Sea, there is strictly speaking only one way for-

ward, viz., the agreement of all the parties con-

cerned. As referred to above, some bilateral ar-

rangements have been entered into between

some of the littoral states. Many issues remain un-

resolved, however. It is against this background

that attention is beginning to focus on arbitration

as an established method of settling disputes.

The purpose of this brief contribution is to explain

why and how international arbitration would be

an efficient and smooth way of resolving the Cas-

pian issues.

2. Why Arbitration?

As mentioned above, arbitration is a well estab-

lished method of settling international disputes.

Arbitration has a number of distinctive features

which set it apart from judicial forms of dispute

settlement such as, for example, the International

Court of Justice.

First among these distinctive features is the swift-

ness and flexibility of arbitration. Any arbitration

is based on the agreement of the parties. As long

as the parties agree, they can arrange for almost

any kind of procedural rules and time limits for

the conduct of the arbitration. This possibility usu-

ally results in arbitration being swifter and more

flexible than most other alternatives.

The second distinctive feature is the fact the dis-

puting parties choose their own arbitrators.

As a matter of principle, the parties are unlimited

in their choice. This means that the parties can ap-

point arbitrators with the necessary expertise, ex-

perience and background, and persons in whom

they have confidence. Having said this, it must be

pointed out that arbitrators must be impartial and

independent. They cannot act as counsel or rep-

resentatives of the party who appointed them, un-

less the parties agree otherwise.

Another important advantage with arbitration is

that the resulting award is final and binding on

the merits. If the parties do not agree otherwise,

the award can thus not be retried on the merits.

This means that the substantive aspects of

the award are final and binding on the parties to

the arbitration once the award has been rendered.

The final and binding effect of an award also

means that arbitration is swifter than most other

alternatives, since no appeals are possible.

It should be noted, however, that under most mu-

nicipal legal systems arbitral awards may be chal-

lenged and set aside, but only on narrowly defined

procedural grounds. In interstate arbitration, it is,

as a rule, not possible to challenge awards, un-

less the parties have so agreed.

A final distinctive feature of traditional interna-

tional arbitration, at least of commercial arbitra-

tion, is the confidentiality surrounding the arbitra-

tion. This aspect is usually of great importance

to businessmen, but may be less important in in-

terstate arbitration. In arbitrations involving states

it is ex rerum naturae difficult to keep the arbitra-

tion confidential. This notwithstanding, interna-

tional arbitration does at least offer the possibility

to maintain confidentiality to an extent that is not

possible under other forms of dispute settlement.

Based on the brief enumeration of distinctive fea-

tures above, I submit that it is clear that arbitration

would be an efficient, reliable and efficient way

of resolving the Caspian issues. Some commen-

tators have, however, suggested that it is Utopia

to believe that the littoral states would ever agree

to arbitration, it is – they say – unrealistic.

The question to be addressed then is: is arbitra-

tion realistic?
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3. Is Arbitration Realistic?

As mentioned above, any arbitration presupposes

some kind of agreement of the parties. In order

to arbitrate the Caspian issues in a final and bind-

ing way, all the five littoral states must agree on ar-

bitration. Whether such an agreement will be en-

tered into, is at the end of the day, a matter of po-

litical will. If the will is there, an arbitration agree-

ment may very well be signed.

Some observers take the view, however, that

no arbitration agreement will be signed – even

if there is political will per se – because the re-

spective governments are afraid of losing control

of and influence on the resolution of the issues,

if they were to be handed over to a third party,

i.e. to an arbitral tribunal. This fear of losing con-

trol and influence will effectively preclude any

form of third party involvement, according to

the same observers. It is a well-known – and not

very surprising phenomenon – in the settlement of

interstate disputes that governments are hesitant

and unwilling to give up this control and influence.

In my submission, however, this fear can be allevi-

ated by drafting the arbitration agreement prop-

erly, as will be described below. In particular one

could provide for the possibility of appointing

a government official as one of the arbitrators.

It is also worthwhile to point out, that third-party

decision methods, such as an arbitral tribunal, are

sometimes welcomed by politicians and govern-

ment officials. The reason is simply that such

third-party decision makers relieve the politicians

of responsibility and insulate them from the con-

sequences of the third party decision, i.e. the arbi-

tral award. The extent, to which this is in fact the

case, will vary from country to country and with the

circumstances of the individual case.

Based on the foregoing, I submit that with a prop-

erly drafted arbitration agreement, the fear of los-

ing control and influence can be adequately ad-

dressed.

4. Proposed Arbitration Agreement

In the following, I shall briefly outline some of the

key elements which must be included in an arbi-

tration agreement aiming towards a final and bind-

ing resolution of the Caspian issues. Needless to

say, these key elements would require further

elaboration and detail before being submitted for

approval and signature.

As mentioned above, a crucial aspect of a multi-

party arbitration of this kind is the number of arbi-

trators. In a traditional bi-partisan arbitration, each

party would appoint one arbitrator, and the two

party-appointed arbitrators would agree on a chair-

man. In a dispute involving five sovereign states

the approach must be different. Each state should

have the right to appoint two arbitrators, thus a to-

tal of ten party appointed arbitrators. One out of

the two must be neutral, i.e. impartial and inde-

pendent and of another nationality. The second

arbitrator could, however, be a non-neutral arbi-

trator, for example, a government officer or the

like. This non-neutral arbitrator could ensure that

his government is provided with some degree of

control and influence in the arbitral process. As a

result the tribunal would have five neutral and five

non-neutral arbitrators.

The next crucial key-element is the chairman

of the tribunal. Given the proposed structure,

it is very important that he enjoys the complete

confidence of all the party-appointed arbitrators.

The Chairman should therefore be elected unani-

mously by the ten party appointed arbitrators.

Should they fail to do so within a specified period

of time, the Chairman should be appointed by

a well-respected international organization, such

as the International Court of Justice, the Perma-

nent Court of Arbitration, the Stockholm Chamber

of Commerce, or the International Chamber of

Commerce.

Another critical aspect in a tribunal of this nature

would be the voting rules. As a matter of general

principle, it would of course be possible to agree

on detailed voting rules, perhaps distinguishing

between different issues to be decided. Experi-

ence shows, however, that such detailed rules

may often create more problems than they solve.

The standard approach would rather be to provide

for majority vote, giving the chairman the casting

vote. In my view, the efficiency of the voting rules

are to a large extent dependant on the experience

and prestige of the arbitrators. On the assumption

that the tribunal outlined above consists of experi-

enced and prestigious international arbitrators,

I submit that the standard formula for voting is suf-

ficient, indeed the most suitable one.

For a tribunal of the kind outlined above to serve

its purpose, it is desirable that as many issues

as possible are decided by it. A fourth key-ele-

ment in an arbitration agreement would therefore

be to identify, list and define all the issues which

are to be resolved by the arbitrators, i.e. defining

the subject-matter jurisdiction of the arbitral tribu-
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nal. The best approach would probably be to use

rather broad categories of definitions, rather than

to try to regulate everything in detail. Again, on

the assumption that the arbitrators have the re-

quired experience and expertise, it is better to en-

trust them with the task of interpreting and/or ap-

plying provisions concerning their own jurisdic-

tion, rather than for the parties to try to cover every

jurisdictional aspect in the agreement.

The parties may also want to specify the law

and/or rules to be applied to resolve the issues.

Since the parties would all be sovereign states,

it goes without saying that international law would

be applicable, unless the parties agree otherwise.

As I pointed out in the introduction, there are, how-

ever, few rules of international law which would

seem directly applicable to the Caspian See dis-

pute. The parties would therefore be well-advised

to try to agree on the rules and/or principles to be

applied by the arbitral tribunal, for example the par-

ties might want to agree that 1982 United Nations

Convention on the Law of the Sea should be ap-

plied ex analogia, or perhaps mutatis mutandis.

A final key-element to be included in an arbitration

agreement is to provide for an award period, i.e.

a period within which the arbitral tribunal must ren-

der its award. Generally speaking, disputing par-

ties want the dispute to be resolved as quickly as

possible. The Caspian Sea dispute is no excep-

tion. On the contrary, the uncertainty and unpre-

dictability still surrounding investment in the Cas-

pian Sea suggest a prompt resolution of the is-

sues, as prompt as the complexity of the issues

permits. The arbitration agreement must also set

forth a mechanism for prolongation of the award

period. In a multi-party arbitration of this kind it is

not a good idea to require the agreement of

the parties in this respect. Rather, the right of pro-

longation should lie with the chairman, or with

a well-known and well-established international

organization such as the ones mentioned above.

In this context, the parties should also include pro-

visions in the arbitration agreement to the effect

that the award is final and binding.

It is my belief that if the littoral states could agree

on an arbitration agreement along the lines sug-

gested above, all the Caspian Sea issues could

be finally resolved in a relatively short period of

time. As mentioned above, this requires political

will. I submit that the hesitancy over arbitration

that lingers in many government quarters could be

overcome if the possibilities of interstate arbitra-

tion were properly explained to government offi-

cials.
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